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JURISDICTION 
Jurisdiction is conferred upon this Court in this mater 
pursuant to Section 78-2a-3, Utah Code Annotated. 
STATEMENT OF ISSUES PRESENTED 
Does an individual who purchases a " Certificate of Sale" at a 
public auction conducted by the Internal Revenue Service have the 
right to evict the home owner during the period of redemption? 
ii 
DETERMINATIVE STATUTES 
26 UNITED STATES CODE 6335, 6337-6339 
§ 6 3 3 5 . Sale of seized property 
(a) Notice of seizure.—As soon as practicable after seizure of 
i foperty, notice in writing shall be given by the Secretary to the 
wner of the property (or, in the case of personal property, the 
possessor thereof), or shall be left at his usual place of abode or 
i usiness if he has such within the internal revenue district where 
the seizure is made If the owner cannot be readily located, or has 
no dwelling or place of business within such district, the notice may 
be mailed to his last known address Such notice shall specify the 
L m demanded and shall contain, in the case of personal property, 
tn account of the property seized and, in the case of real property, a 
scnption with reasonable certainty of the property seized. 
(b) Notice of sale.—The Secretary shall as soon as practicable 
alter the seizure of the property give notice to the owner, in the 
manner prescribed in subsection (a), and shall cause a notification 
u be published in some newspaper published or generally circulat-
ed within the countv wherein such seizure is made, or if there be no 
n< wspaper published or generally circulated in such county, shall 
post such notice at the post office nearest the place where the 
suzure is made, and in not less than two other public places. Such 
n nice shall specifv the property to be sold, and the time, place, 
p anner and conditions of the sale thereof. Whenever levy is made 
ithout regard to the 10-day period provided in section 6331(a), 
public notice of sale of the property seized shall not be made within 
such 10-dav period unless section 6336 (relating to sale of pensha-
b'e goods) is applicable 
(c) Sale of indivisible property.—If any property liable to levy is 
iot divisible, so as to enable the Secretary by sale of a part thereof 
to raise the whole amount of the tax and expenses, the whole of 
s ich property shall be sold 
(d) Time and place of sale.—The time of sale shall not be less 
han 10 days nor more than 40 days from the time of giving public 
notice under subsection (b) The place of sale shall be within the 
:>unty in which the property is seized, except by special order of 
(he Secretary 
(e) Manner and conditions of sale.— 
(1) In general.— 
(A) Determinations relating to minimum price.—Before 
the sale of property seized by levy, the Secretary shall 
determine— 
i i i 
(i) a minimum price for which such property shall 
be sold (taking into account the expense of making the 
levy and conducting the sale), and 
(11) whether, on the basis of criteria prescribed by 
the Secretary, the purchase of such property by the 
United States at such minimum price would be in the 
best interest of the United States. 
(B) Sale to highest bidder at or above minimum price. 
—If, at the sale, one or more persons offer to purchase 
such property for not less than the amount of the minimum 
price, the property shall be declared sold to the highest 
bidder. 
(C) Property deemed sold to United States at minimum 
price in certain cases.—If no person offers the amount of 
the minimum price for such property at the sale and the 
Secretary has determined that the purchase of such proper-
ty by the United States would be in the best interest of the 
United States, the property shall be declared to be sold to 
the United States at such minimum price. 
(D) Release to owner in other cases.—If, at the sale, the 
property is not declared sold under subparagraph (B) or 
(C), the property shall be released to the owner thereof and 
the expense of the levy and sale shall be added to the 
amount of tax for the collection of which the levy was 
made. Any property released under this subparagraph 
shall remain subject to any lien imposed by subchapter C 
(2) Additional rules applicable to sale.—The Secretary shall 
by regulations prescribe the manner and other conditions of 
the sale of property seized by levy. If one or more alternative 
methods or conditions are permitted by regulations, the Secre-
tary shall select the alternatives applicable to the sale. Such 
regulations shall provide: 
(A) That the sale shall not be conducted in any manner 
other than— 
(i) by public auction, or 
(li) by public sale under sealed bids. 
(B) In the case of the seizure of several items of proper-
ty, whether such items shall be offered separately, in 
groups, or in the aggregate; and whether such property 
shall be offered both separately (or in groups) and in the 
aggregate, and sold under whichever method produces the 
highest aggregate amount. 
(C) Whether the announcement of the minimum price 
determined by the Secretary may be delayed until the 
receipt of the highest bid. 
i v 
(D) Whether payment in full shall be required at the time 
of acceptance of a bid, or whether a part of such payment 
may be deferred for such period (not to exceed 1 month) as 
may be determined by the Secretary to be appropriate. 
(E) The extent to which methods (including advertising) 
in addition to those prescribed in subsection (b) may be 
used in giving notice of the sale. 
(F) Under what circumstances the Secretary may ad-
journ the sale from time to time (but such adjournments 
shall not be for a period to exceed in all 1 month). 
(3) Payment of amount bid.—If payment in full is required 
at the time of acceptance of a bid and is not then and there 
paid, the Secretary shall forthwith proceed to again sell the 
property in the manner provided in this subsection. If the 
conditions of the sale permit part of the payment to be de-
ferred, and if such part is not paid within the prescribed period, 
suit may be instituted against the purchaser for the purchase 
price or such part thereof as has not been paid, together with 
interest at the rate of 6 percent per annum from the date of the 
sale; or, in the discretion of the Secretary, the sale may be 
declared by the Secretary to be null and void for failure to 
make full payment of the purchase price and the property may 
again be advertised and sold as provided in subsections (b) and 
(c) and this subsection. In the event of such readvertisement 
and sale any new purchaser shall receive such property or 
rights to property, free and clear of any claim or right of the 
former defaulting purchaser, of any nature whatsoever, and the 
amount paid upon the bid price by such defaulting purchaser 
shall be forfeited. 
(f) Right to request sale of seized property within 60 days.—The 
owner of any property seized by levy may request that the Secretary 
sell such property within 60 days after such request (or within such 
longer period as may be specified by the owner). The Secretary 
shall comply with such request unless the Secretary determines 
(and notifies the owner within such period) that such compliance 
would not be in the best interests of the United States. 
(g) Stay of sale of seized property pending tax court decision.— 
For restrictions on sale of seized property pending Tax Court decision, see 
section 6863(b)(3). 
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§ 6 3 3 9 . Legal effect of certificate of tale of personal property 
and deed of real property 
(a) Certificate of sale of property other than real property.—In 
all cases of sale pursuant to section 6335 of property (other than 
real property), the certificate of such sale— 
(1) As evidence.—Shall be prima facie evidence of the right 
of the officer to make such sale, and conclusive evidence of the 
regularity of his proceedings in making the sale; and 
(2) As conveyances.—Shall transfer to the purchaser all 
right, title, and interest of the party delinquent in and to the 
property sold; and 
(3) As authority for transfer of corporate stock.—If such 
property consists of stocks, shall be notice, when received, to 
any corporation, company, or association of such transfer, and 
shall be authority to such corporation, company, or association 
to record the transfer on its books and records in the same 
manner as if the stocks were transferred or assigned by the 
party holding the same, in lieu of any original or prior certifi-
cate, which shall be void, whether canceled or not; and 
(4) As receipts.—If the subject of sale is securities or other 
evidences of debt, shall be a good and valid receipt to the 
person holding the same, as against any person holding or 
claiming to hold possession of such securities or other evi-
dences of debt; and 
(5) As authority for transfer of title to motor vehicle.—If 
such property consists of a motor vehicle, shall be notice, when 
received, to any public official charged with the registration of 
title to motor vehicles, of such transfer and shall be authority to 
such official to record the transfer on his books and records in 
the same manner as if the certificate of title to such motor 
vehicle were transferred or assigned by the party holding the 
same, in lieu of any original or prior certificate, which shall be 
void, whether canceled or not. 
(b) Deed of real property.—In the case of the sale of real proper-
ty pursuant to section 6335— 
(1) Deed as evidence.—The deed of sale given pursuant to 
section 6338 shall be prima facie evidence of the facts therein 
stated; and 
(2) Deed as conveyance of title.—If the proceedings of the 
Secretary as set forth have been substantially in accordance 
with the provisions of law, such deed shall be considered and 
operate as a conveyance of all the right, title, and interest the 
party delinquent had in and to the real property thus sold at the 
time the lien of the United States attached thereto. 
(c) Effect of Junior encumbrances.—A certificate of sale of per-
sonal property given or a deed to real property executed pursuant to 
section 6338 shall discharge such property from all liens, encum-
brances, and titles over which the lien of the United States with 
respect to which the levy was made had priority. 
(d) Cross references.— 
(1) For distribution of surplus proceeds, tee section 6342(b). 
(1\ F°fJudici*1 Procedure with respect to surplus proceeds, see section 
v i i 
Debtor. 
(j) Where Property is Claimed by Third Person. 
(k) Order for Appearance of Judgment Debtor; Arrest. 
(1) Examination of Debtor of Judgment Debtor. 
(m) Order Prohibiting Transfer of Property. 
(n) Witnesses. 
(o) Order for Property to be Applied on Judgment. 
(p) Appointment of Receiver. 
(a) Issuance of Writ of Execution. 
Process to enforce a judgment shall be by a writ 
of execution unless the court otherwise directs, 
which may issue at any time within eight years after 
the entry of judgment, (except an execution may be 
stayed pursuant to Rule 62) either in the county in 
which such judgment was rendered, or in any 
county in which a transcript thereof has been filed 
and docketed in the office of the clerk of the district 
court. Notwithstanding the death of a party after 
judgment execution thereon may be issued, or such 
judgment may be enforced, as follows* 
(1) In case of the death of the judgment creditor, 
upon the application of his executor or administr-
ator, or successor in interest 
(2) In case of the death of the judgment debtor, if 
the judgment is for the recovery of real or personal 
property or the enforcement of a lien thereon. 
(b) Contents of Writ and to Whom it May be 
Directed. 
The writ of execution must be issued in the name 
of the state of Utah, sealed with the seal of the 
court and subscribed by the clerk It may be issued 
to the sheriff of any county in the state (and may be 
issued at the same time to different counties) but 
where it requires the delivery of possession or sale 
of real property, it must be issued to the sheriff of 
the county where the property or some part thereof 
is situated. If it requires delivery of possession or 
sale of personal property, it may be issued to a 
constable. It must intelligibly refer to the judgment, 
stating the court, the county where the same is 
entered or docketed, the names of the parties, the 
judgment, and, if it is for money, the amount 
thereof, and the amount actually due thereon. It 
shall be directed to the sheriff of the county in 
which it is to be executed in cases involving real 
property, and shall require the officer to proceed in 
accordance with the terms of the writ; provided that 
if such writ is against the property of the judgment 
debtor generally it may direct the constable to 
satisfy the judgment, with interest, out of the pers-
onal property of the debtor, and if sufficient pers-
onal property cannot be found, then the sheriff shall 
satisfy the judgment, with interest, out of his real 
property. 
If the judgment requires the sale of property, the 
writ of execution shall recite such judgment, or the 
material parts thereof, and direct the officer to 
execute the judgment by making the sale and appl-
ying the proceeds in conformity therewith. The 
judgment creditor may require a certified copy of 
the judgment to be served with the execution upon 
the party against whom the judgment was rendered, 
or upon the person or officer required thereby or by 
law to obey the same, and obedience thereto may be 
enforced by the court. 
(c) When Writ to be Returned. 
The writ of execution shall be made returnable at 
any time within two months after its receipt by the 
officer It shall be returned to the court from which 
it issued, and when it is returned the clerk must 
attach it to the record. 
(d) Service of the Writ. 
Unless the execution otherwise directs, the officer 
must execute the writ against the property of the 
judgment debtor by levying on a sufficient amount 
of property, if there is sufficient; collecting or 
selling the choses in action and selling the other 
property, and paying to the judgment creditor or his 
attorney so much of the proceeds as will satisfy the 
judgment. Any excess in the proceeds over the jud-
gment and accruing costs must be returned to the 
judgment debtor, unless otherwise directed by the 
judgment or order of the court. When there is more 
property of the judgment debtor than is sufficient to 
satisfy the judgment and accruing costs within view 
of the officer, he must levy only on such part of the 
property as the judgment debtor may indicate, if the 
property indicated is amply sufficient to satisfy the 
judgment and costs. 
When an officer has begun to serve an execution 
issued out of any court on or before the return day 
of such execution he may complete the service and 
return thereof after such return day. If he shall have 
begun to serve an execution, and shall die or be 
incapable of completing the service and return 
thereof, the same may be completed by any other 
officer who might by law execute the same if deliv-
ered to him; and if the first officer shall not have 
made a certificate of his doings, the second officer 
shall certify whatever he shall find to have been 
done by the first, and shall add thereto a certificate 
of his own doings in completing the service. 
(e) Proceedings on Sale of Property. 
(1) Notice. 
Before the sale of the property on execution 
notice thereof must be given as follows: (1) In case 
of perishable property, by posting written notice of 
the time and place of sale in three public places of 
the precinct or city where the sale is to take place, 
for such a time as may be reasonable, considering 
the character and condition of the property. (2) In 
case of other personal property, by posting a similar 
notice in at least three public places of the precinct 
or city where the sale is to take place, for not less 
than seven nor more than fourteen days. (3) In case 
of real property, by posting a similar notice, parti-
cularly describing the property, for 21 days, on the 
property to be sold, at the place of sale, and also in 
at least three public places of the precinct or city 
where the property to be sold is situated, and publ-
ishing a copy thereof at least three times, once a 
week for three successive weeks immediately prece-
ding the sale, in some newspaper published in the 
county, if there is one. 
(2) Postponement. 
If at the time appointed for the sale of any real or 
personal property on execution the officer shall 
deem it expedient and for the interest of all persons 
concerned to postpone the sale for want of purcha-
sers, or other sufficient cause, he may postpone the 
same from time to time, until the same shall be 
completed; and in every such case he shall make 
public declaration thereof at the time and place 
previously appointed for the sale, and if such post-
ponement is for a longer time than one day, notice 
thereof shall be given in the same manner as the 
original notice of such sale is required to be given. 
(3) Conduct of Sale. 
All sales of property under execution must be 
made at auction to the highest bidder, between the 
hours of 9 o'clock a.m. and 5 o'clock p.m. After 
v i i i 
sufficient property has been sold to satisfy the exe-
cution no more shall be sold. Neither the officer 
holding the execution nor his deputy shall become a 
purchaser, or be interested in any purchase at such 
sale. When the sale is of personal property capable 
of manual delivery it must be within view of those 
who attend the sale, and it must be sold in such 
parcels as are likely to bring the highest price; and 
when the sale is of real property, consisting of 
several known lots or parcels, they must be sold 
separately; or when a portion of such real property 
is claimed by a third person, and he requires it to be 
sold separately, such portion must be thus sold. All 
sales of real property must be made at the courth-
ouse of the county in which the property, or some 
pan thereof, is situated. The judgment debtor, if 
present at the sale, may also direct the order in 
which the property, real or personal, shall be sold, 
when such property consists of several known lots 
or parcels, or of articles which can be sold to adv-
antage separately, and the officer must follow such 
directions. 
(4) Purchaser Refusing to Pay. 
Every bid shall be deemed an irrevocable offer; 
and if the purchaser refuses to pay the amount bid 
by him for the property struck off to him at a sale 
under execution, the officer may again sell the pro-
perty at any time to the highest bidder, and if any 
loss is occasioned thereby, the party refusing to pay, 
in addition to being liable on such bid, is guilty of a 
contempt of court and may be punished accordi-
ngly. When a purchaser refuses to pay, the officer 
may also, in his discretion, thereafter reject any 
other bid of such person. 
(5) Personal Property. 
When the purchaser of any personal property 
pays the purchase money, the officer making the 
sale shall deliver the property to the purchaser (if 
such property is capable of manual delivery) and 
shall execute and deliver to him a certificate of sale 
and payment. Such certificate shall state that all 
right, title and interest .which the debtor had in and 
to such property on the day the execution or attac-
hment was levied, and any right, title and interest 
since acquired, is transferred to the purchaser. 
(6) Real Property. 
Upon a sale of real property the officer shall give 
to the purchaser a certificate of sale, containing: (1) 
a particular description of the real property sold; (2) 
the price paid by him for each lot or parcel if sold 
separately; (3) the whole price paid; (4) a statement 
to the effect that all right, title, interest and claim of 
the judgment debtor in and to the property is con-
veyed to the purchaser; provided that where such 
sale is subject to redemption that fact shall be stated 
also. A duplicate of such certificate shall be filed for 
record by the officer in the office of the recorder of 
the county. The real property sold shall be subject 
to redemption, except where the estate sold is less 
than a leasehold of a two-years' unexpired term, 
in which event said sale is absolute. 
(0 Redemption from Sale. 
(1) Who May Redeem. 
Property sold subject to redemption, or any part 
sold separately, may be redeemed by the following 
Persons or their successors in interest: (1) The jud-
gment debtor; (2) a creditor having a lien by judg-
ment or mortgage on the property sold, or on some 
*J**re or part thereof, subsequent to that on which 
*"
c
 property was sold. 
(2) Redemption - How Made. 
At the time of redemption the person seeking the 
same may make payment of the amount required to 
the person from whom the property is being rede-
emed, or for him to the officer who made the sale, 
or his successor in office. At the same time the 
redemptioner must produce to the officer or person 
from wfcom he seeks to redeem, and serve with his 
notice to the officer: (1) a certified copy of the 
docket of the judgment under which he claims the 
right to redeem, or, if he redeems upon a mortgage 
or other lien, a memorandum of the record thereof 
certified by the recorder; (2) an assignment, properly 
acknowledged or proved where the same is necessary 
to establish his claim; (3) an affidavit by himself or 
his agent showing the amount then actually due on 
the lien. 
(3) Time for Redemption, Amount to be Paid. 
The property may be redeemed from the purch-
aser within six months after the sale on paying the 
amount of his purchase with 6 per cent thereon in 
addition, together with the amount of any assess-
ment or taxes, and any reasonable sum for fire ins-
urance and necessary maintenance, upkeep, or 
repair of any improvements upon the property 
which the purchaser may have paid thereon after the 
purchase, with interest on such amounts, and, if the 
purchaser is also a creditor having a lien prior to 
that of the person seeking redemption, other than 
the judgment under which said purchase was made, 
the amount of such lien, with interest. 
In the event there is a disagreement as to whether 
any sum demanded for redemption is reasonable or 
proper, the person seeking redemption may pay the 
amount necessary for redemption, less the amount 
in dispute, to the court out of which execution or 
order authorizing the sale was issued, and at the 
same time Tilt with the court a petition setting forth 
the item or items demanded to which he objects, 
together with his grounds of objection; and there-
upon the court shall enter an order fixing a time for 
hearing of such objections. A copy of the petition 
and order fixing time for hearing shall be served on 
the purchaser not less than two days before the day 
of hearing. Upon the hearing of the objections the 
court shall enter an order determining the amount 
required for redemption. In the event an additional 
amount to that theretofore paid to the clerk is req-
uired, the person seeking redemption shall pay to 
the clerk such additional amount within 7 days. The 
purchaser shall forthwith execute* and deliver a 
proper certificate of redemption upon being paid the 
amount required by the court for redemption. 
(4) Subsequent Redemptions. 
If the property is redeemed by a creditor, any 
other creditor having a right of redemption may, 
within 60 days after the last redemption and within 
six months after the sale, redeem the property from 
such last redemptioner in the same manner as pro-
vided in the preceding subdivision, upon paying the 
sum of such last redemption, with three per cent 
thereon in addition and the amount of any assess-
ment or tax, and any reasonable sum for fire insu-
rance and necessary maintenance, upkeep or repair 
of any improvements upon the property which the 
last redemptioner may have paid thereon, with int-
erest on such amount, and, in addition, the amount 
of any lien held by such last redemptioner prior to 
his own, with interest. Written notice of any rede-
mption shall be given to the officer and a duplicate 
filed with the recorder of the county. Similar notice 
shall be given of any taxes or assessments or any 
sums for fire insurance, and necessary maintenance, 
upkeep or repair of any improvements upon the 
property, paid by the person redeeming, or the 
amount of any lien acquired, other than upon which 
the redemption was made. Failure to file such notice 
shall relieve any subsequent redemptioner of the 
obligation to pay such taxes, assessments, or other 
liens. 
(5) Where no Redemption is Made. 
If no redemption is made within six months after 
the sale, the purchaser or his assignee is entitled to a 
conveyance; or if so redeemed, whenever sixty days 
have elapsed and no other redemption by a creditor 
has been made and notice thereof has been given, 
the last redemptioner, or his assignee, is entitled to a 
sheriffs deed at the expiration of six months after 
the sale. If the judgment debtor redeems, he must 
make the same payments as are required to effect a 
redemption by a creditor. If the debtor redeems, the 
effect of the sale is terminated and he is restored to 
his estate. Upon a redemption by the debtor, the 
person to whom the payment is made must execute 
and deliver to him a certificate of redemption, duly 
acknowledged. Such certificate must be filed and 
recorded in the office of the county recorder where 
the property is situated. 
(6) Rents During Period of Redemption. 
The purchaser from the time of sale until a rede-
mption, and a redemptioner from the time of his 
redemption until another redemption, is entitled to 
receive from the tenant in possession the rents of the 
property sold or the value of the use and occupation 
thereof. But when any rents or profits have been 
received by the judgment creditor or purchaser, or 
his or their assigns, from the property thus sold 
preceding such redemption, the amounts of such 
rents and profits shall be a credit upon the redem-
ption money to be paid; and if the redemptioner or 
judgment debtor, before the expiration of the time 
allowed for such redemption» demands in writing of 
such purchaser or creditor, or his assigns, a written 
and verified statement of the amounts of such rents 
and profits thus received, the period for redemption 
is extended fi\e days after such sworn statement is 
given by such purchaser or his assigns to such red-
emptioner or debtor. If such purchaser or his 
assigns shall for a period of one month from and 
after such demand, fail or refuse to give such stat-
ement, such redemptioner or debtor may, within 
sixty days after such demand, bring an action to 
compel an accounting and disclosure of such rents 
and profits, and until fifteen days from and after 
the final determination of such action the right to 
redemption is extended to such redemptioner or 
debtor. 
(g) Remedies of Purchaser. 
(1) For Waste. 
Until the expiration of the time allowed for red-
emption, the court may restrain the commission of 
waste on the property, upon motion, with or 
without notice, of the purchaser, or his successor in 
interest. But it is not waste for the person in posse-
ssion of the property at the time of sale, or entitled 
to possession afterwards, during the period allowed 
for redemption, to continue to use it in the same 
manner in which it was previously used, or to use it 
in the ordinary course of husbandry, or to make the 
necessary repairs of buildings thereon or to use 
wood or timber on the property therefor, or for the 
repair of fences, or for fuel for his family while he 
occupies the property. After his estate has become 
absolute, the purchaser or his successor in interest 
may maintain an action to recover damages for 
injury to the property by the tenant in possession 
after sale and before possession is delivered under 
the conveyance. 
(2) Where Purchaser Fails to Obtain Possession of 
Property or is Dispossessed Thereof or Evicted 
Therefrom. 
Where, because of irregularities in the proceedings 
concerning the sale, or because the property sold 
was not subject to execution and sale, or because of 
the reversal or discharge of the judgment, a purch-
aser of property sold on execution, or his successor 
in interest, fails to obtain the property or is dispos-
sessed thereof or evicted therefrom, the court having 
jurisdiction thereof shall, on motion of such party 
and after such notice to the judgment creditor as the 
court may prescribe, enter judgment against such 
judgment creditor for the price paid by the purch-
aser, together with interest. In the alternative, if 
such purchaser or his successor in interest, fails to 
recover possession of any property or is dispossessed 
thereof or evicted therefrom in consequence of irr-
egularity in the proceedings concerning the sale, or 
because the property sold was not subject to execu-
tion and sale, the court having jurisdiction thereof 
shall, on motion of such party and after such notice 
to the judgment debtor as the court may prescribe, 
revive the original judgment in the name of the 
petitioner for the amount paid by such purchaser at 
the sale, with interest thereon from the time of 
payment at the same rate that the original judgment 
bore; and the judgment so revived shall have the 
same force and effect as would an original judgment 
of the date of the revival. 
(h) Contribution and Reimbursement; How 
Enforced. 
When upon an execution against several persons 
more than a prorata part of the judgment is satis-
fied out of the proceeds of the sale of the property 
of one, or one of them pays, without a sale, more 
than his proportion, and the right of contribution 
exists, he may compel such contribution from the 
others; and where a judgment against several is 
upon an obligation of one or more as security for 
the others, and the surety has paid the amount or 
any part thereof, by sale of property or otherwise, 
he may require reimbursement from the principal. 
The person entitled to contribution or reimburse-
ment shall, within one month after payment, or sale 
of his property in the event there is a sale, file in the 
court where the judgment was rendered a notice of 
such payment and his claim for contribution or 
reimbursement. Upon the filing of such notice the 
clerk must make an entry thereof in the margin of 
the docket which shall have the effect of a judgment 
against the other judgment debtors to the extent of 
their liability for contribution or reimbursement. 
(i) Payment of Judgment by Person Indebted to 
Judgment Debtor. 
After the issuance of an execution and before its 
return, any person indebted to the judgment debtor 
may pay to the officer the amount of his debt, or so 
much thereof as may be necessary to satisfy the 
execution, and the officer's receipt is a sufficient 
discharge for the amount paid. 
(J) Where Property is Claimed by Third Person. 
If an officer shall proceed to levy any execution 
on any goods or chattels claimed by any person 
other than the defendant, or should he be requested 
by the judgment creditor so to do, such officer may 
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require the judgment creditor to give an underta-
king, with good and sufficient sureties, to pay ail 
costs and damages that he may sustain by reason of 
the detention or sale of such property; and until 
such undertaking is given, the officer may refuse to 
proceed against such property 
(k) Order for Appearance of Judgment Debtor; 
Arrest. 
At any time when execution may issue on a jud-
gment, the court from which an execution might 
issue, shall, upon written motion of the judgment 
creditor, with or without notice as the court may 
determine, issue an order requiring the judgment 
debtor, or if a corporation, any officer thereof, to 
appear before the court or a master at a specified 
time and place to answer concerning his or its pro-
perty A judgment debtor, or if a corporation, any 
officer thereof, may be required to attend outside 
the county in which he resides, but the court may 
make such order as to mileage and expenses as is 
just The order may also restrain the judgment 
debtor from disposing of any nonexempt property 
pending the hearing. Upon the hearing such proce-
edings may be had for the application of the prop-
erty of the judgment debtor toward the satisfaction 
of the judgment as on execution against such prop-
erty 
In aid of an order requinng the attendance of the 
judgment debtor, the court may, upon satisfactory 
proof by affidavit or otherwise, that there is danger 
of the debtor's absconding, order the sheriff to 
arrest the debtor and bring him before the court, 
and may order such judgment debtor to enter into 
an undertaking with sufficient sureties, that he will 
attend from tune to tune before the court or master, 
as may be directed during the pendency of the pro-
ceedings and until the final determination thereof, 
and will not in the meantime dispose of any portion 
of his property not exempt from execution In 
default of entenng into such undertaking, he may be 
committed to jail. 
(I) Examination of Debtor of Judgment Debtor. 
At any time when execution may issue on a jud-
gment, upon proof by affidavit or otherwise to the 
satisfaction of the court that any person or corpor-
ation has property of such judgment debtor or is 
indebted to him in an amount exceeding fifty 
dollars, not exempt from execution, the court may 
order such person or corporation or any officer or 
agent thereof, to appear before the court or a 
master at a specified time and place to answer con-
cerning the same. Witness fees and mileage, if any, 
maty be awarded by the court. 
(m) Order Prohibiting Transfer of Property. 
If it appears that a person or corporation, alleged 
to have property of the judgment debtor or to be 
indebted to him in an amount exceeding fifty 
dollars, not exempt from execution, claims an inte-
n t m the property adverse to such judgment debtor 
or denies such indebtedness, the court may order 
•uch person or corporation to refrain from transfe-
^ 8 or otherwise disposing of such interest or debt 
*Mil such time as may reasonably be necessary for 
thc
 Judgment creditor to bring an action to deter-
jwne such interest or claim and prosecute the same 
^judgment Such order may be modified or 
TOated by the court at any tune upon such terms as 
**V be just. 
toWltntttes. 
w
»tnesses may be required to appear and testify 
in any proceedings brought under sub 
and (1) of this Rule in the same manner * 
trial of an issue 
(o) Order for Property to be Applied on Judfc 
The court or master may order any propt 
the judgment debtor, not exempt from executio 
the hands of such debtor, or any other person, 
due to the judgment debtor, to be applied towarv 
the satisfaction of the judgment. 
(p) Appointment of Receiver. 
The court may appoint a receiver of the property 
of the judgment debtor, not exempt from execution, 
and may forbid any transfer or other disposition 
thereof or interference therewith until its further 
order therein, provided that before any receiver shall 
be vested with the real property of the judgment 
debtor a certified copy of his appointment shall be 
recorded m the office of the recorder of the county 
m which any real estate sought to be affected 
thereby is situated 
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SUMMARY OF ARGUMENTS 
Appellant should have the right of occupancy during the 
redemption period and the Circuit Court's order of October 20, 
1994, should be reversed for the following reasons: 
1. APPELLANT'S COMPLIANCE WITH THE ORDER TO PAY PROTECTIVE 
PAYMENTS OF THE MORTGAGE AND HOMEOWNERS FEE SATISFIES RULE 69 OF 
THE UTAH RULES OF CIVIL PROCEDURES AND STOPS THE RESPONDENT FROM 
BRINGING FURTHER ACTION ON THIS ISSUE. 
2. THIS CASE IS CONTROLLED BY 26 U.S. 6338 AND RULE 69 OF UTAH 
RULES OF CIVIL PROCEDURES DOES NOT APPLY. 
3. RESPONDENT HOLDS ONLY A "CERTIFICATE OF SALE" AND WILL NOT 
RECEIVE A DEED UNTIL AFTER THE EXPIRATION OF THE REDEMPTION 
PERIOD. 
4. IN A CASE OF FIRST IMPRESSION IT WOULD BE UNFAIR FOR THIS 
COURT TO EVICT THE APPELLANT DURING THE REDEMPTION PERIOD WHEN 
THE APPELLANT HAS COMPLIED WITH THE COURTS PROTECTIVE ORDER. 
1 
STATEMENT OF THE NATURE OF THE CASE 
On or about June 15, 1994, the Internal Revenue Service held a 
auction sale of the appellant's property for taxes due from the 
appellant. The respondent was the high bidder at this auction. 
The Internal Revenue Service issued a "Certificate of Sale" to 
the respondent. This "Certificate of Sale" entitles the 
respondent to interest at the rate of 20% per annum if the 
property is redeemed within 180 days of the sale. If the property 
is not redeemed the respondent can return the "Certificate of 
Sale" to the Internal Revenue Service in exchange for a deed to 
the property. 
The respondent has not recorded this certificate with the Salt 
Lake County Recorder and the appellant remains the owner of 
record. The defendant remains liable for the underlying mortgage 
and the homeowners fees in the amount of $ 848.00 per month. 
The appellant has made all mortgage payment and required 
homeowner fees and will continue to make the same until the 
property is redeemed or the redemption period expires. 
On or about June 20, 1994, the respondent caused the 
appellant to be served with a "Notice to Terminate Tenancy at 
will" as of June 28, 1994. On or about July 5, 1994. the 
respondent served the appellant with a complaint and 3 day 
summons. The appellant filed an answer and a request for an 
emergency hearing. The hearing was held on July 11, 1994. The 
court, by order, allowed the respondent to remain in possession 
contingent upon the filing of a counter bond and his continuing 
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to make payments of $844.00 per month for the Mortgage payment 
and the homeowners fee. 
The appellant timely filed this bond. The appellant has made 
all of the interim protective payments ordered by the court. He 
will continue to do so until the property is redeemed or the 
redemption period expires. 
The case was subsequently scheduled for trial on September 13, 
1994, This hearing was stricken and the parties were ordered to 
file a motion for summary judgment on September 16, 1994, with 
reply briefs due on September 23, 1994. 
On October 20, 1994, the Circuit Court issued an order 
allowing the respondent to evict the appellant. The eviction has 
been stayed during the pendency of this appeal. 
If the appellant does not timely redeem the property the 
redemption period in this case will expire on December 13, 1994 
and &ll issues will become moot at that period of time. 
3 
STATEMENT OF FACTS 
1. The respondent was the high bidder at a public auction 
sale on June 15, 1994 conducted by the Internal Revenue Service 
for the property that is the subject of this action ( Stip. 5a) 
2. The respondent was given a Certificate of Sale from the 
I.R.S. and will be entitled to deed upon the expiration period 
if the property is not redeemed. (Stip. 5b) 
3. That the defendant has 180 days from the date of Sale to 
redeem the property as provided by law. (Stip 5c) 
4. That the respondent is not seeking to terminate defendant's 
rights of redemption but simply his right of occupancy. (Stip. 
5d) 
5. That the appellant claims he should have the right to 
occupy the property until the redemption period has passed. 
(Stip. 5f) 
6. That the appellant is making interim protection payments as 
ordered by the Court consisting of mortgage payments and condo 
fees during the pendency of this action, (stip. 5g) 
7. That the appellant has posted a $ 1,000.00 counter bond. 
(Stip. 5h) 
8. The fair market rental value of the property is $ 700.00 to 
$ 750.00 per month. (Appellants uncontested affidavit dated 
September 16, 1994) 
9. The total amount of the mortgage and condo fee's being paid 
by the appellant, under the Court's order, is $ 844.00. 
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(Appellant's uncontested affidavit dated September 16, 1994) 
ARGUMENTS 
I 
APPELLANT'S COMPLIANCE WITH THE ORDER TO PAY PROTECTIVE PAYMENTS 
OF THE MORTGAGE AND HOMEOWNERS FEE SATISFIES RULE 69 OF THE UTAH 
RULES OF CIVIL PROCEDURES AND STOPS THE RESPONDENT FROM BRINGING 
FURTHER ACTION ON THIS ISSUE. 
In a hearing on July 11, 1994, this Court allowed the 
appellant to continue to occupy the property but ordered him to 
make the mortgage payments and pay the condo fees. The appellant 
has complied with this order and made the mortgage payment and 
will continue to make these payments until the property is 
redeemed or the redemption period expires. (See appellant's 
uncontested affidavit dated September 23, 1994.) This should 
estop the respondent from evicting the defendant. 
C.J.S. 110(7) and cases there under discuss this as estoppel 
by the record. Where a party has accepted the benefits of a court 
order he is estopped from any further action on the issue 
involve. In this case the respondent has not objected to nor 
appealed the courts July order. He has accepted the benefit of 
having the appellant make underlying payments which he would have 
been liable for. He is therefore estopped from bringing any 
further action which conflicts with this order. 
Under the respondent's primary argument, in the lower court, 
under rule 69 of the Utah Rules of Civil Procedure he must fail, 
the plaintiff quotes the following from rule 69(f)(6): 
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The purchaser from the time of sale until a redemption 
and a redemptioner from the time of his redemption until 
another redemption is entitled to receive from the tenant 
in possession the rents of property sold or the value of 
the use and occupancy thereof. 
The respondent is estopped from denying that he is receiving 
rents or the value of the use of the property. The fair market 
value of the property is $ 700.00 to $ 750.00. The appellant is 
paying $ 844.00 per month for rent or use of the property. The 
payments are not going directly to the respondent instead they 
are going to the mortgage company and the homeowners association 
for the benefit of the respondent if the property is not 
redeemed. If the appellant was not paying these amounts to the 
mortgage company and the homeowners association the appellant 
would be required to pay them. He could then collect rent at the 
lower rate and end up with a negative cash flow. 
The respondent is adequately protected by the applanatefs 
payment of the mortgage and the homeowners fees. 
The only other question raised by the respondent in his lower 
court memorandum relates to the type of tenancy under which the 
appellant occupies the property. The appellant is the owner of 
record according to the records at the county recorders office. 
The appellant continues to be liable under the mortgage and for 
the homeowner fee. If the appellant does not pay these amounts 
these parties have the right to foreclose on the property and the 
respondent gets nothing. The respondent on the other hand only 
has a lien against the property. This lien is evidenced by a 
"Certificate of Sale." The respondent has recorded nothing with 
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the county recorder. Further the respondent has not made or 
attempted to make any mortgage payment nor any payments of the 
homeowners fee. Appellant has complied with the requirement of 
rule 69 in that he has paid the rent by making payments on the 
first mortgage and the condo fees. 
II 
THIS CASE IS CONTROLLED BY 26 U.S.C. 6338 AND RULE 69 OF UTAH 
RULES OF CIVIL PROCEDURES DOES NOT APPLY. 
In this case of first impression in Utah the respondent in his 
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
ignores both the law and the equity in this area. His entire 
argument is based upon rule 69 of the Utah Rules of Civil 
Procedure. Rule 69 does not apply in this case. The Sale was 
conducted by the United States Internal Revenue Service under the 
provisions of 26 U.S.C sec. 6335 - 6339. Section 6338 provides 
for a sale by the United States without a judgment. Rule 69 
relates to a writ of execution to enforce a judgment. In the case 
before this court there has been no judgment. 
There are other significant differences between rule 69 and 
sec. 6338. Rule 69(f)(3) provides that the redeemer of the 
property sold will pay interest at the rate of 6% per annum while 
6338 provides for interest at the rate of 20% per annum. Rule 
69(f)(3) further provides that if the purchaser has received 
rents the rents will apply as a credit against the redemption 
price. Sec 6338 has no equivalent provision. Sec. 6338 supersedes 
rule 69. If rule 69 is applied to this case then the appellant 
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should be able to redeem the property by paying the amount paid 
by the respondent plus 6% interest. Further more any amounts paid 
as rent should be applied against the redemption price. This 
would make 26 U. S. C. 6338 meaningless. Sec. 6338 and the rules 
of estoppel prevent the plaintiff from relying on rule 69. 
Ill 
RESPONDENT HOLDS ONLY A "CERTIFICATE OF SALE" AND WILL NOT 
RECEIVE A DEED UNTIL AFTER THE EXPIRATION OF THE REDEMPTION 
PERIOD. 
The Respondent has received no deed to the property nor has he 
recorded any interest in the property, assumed liability for the 
first mortgage or assumed the liability of a second lien. He is 
not making the required payments under the first mortgage nor is 
he paying the homeowners fee. The appellant remains liable under 
the original mortgage and the liability of the second lien. He 
has made all required mortgage payments and the homeowners fees. 
All of the leading legal publications treat the taxpayer? s 
right to occupy the property almost as though it were "Hoorne 
Book Law". The general rule is that a holder of a "Certificate of 
Sale" is not entitled to possession. 85 C..S. Taxation 904 and 3 
Am Jur 2 Adverse Possession Sec. 159. 
The clearest case on this point is KENWORTHY v. MURPHY, 204 
Okla 233, 228 F2 382. In this case the holder of a "Certificate 
of Sale" took possession of the land, he fenced in the land and 
rented part of it for farming for a period of 20 years. He did 
not turn the "Certificate of Sale" in for a deed. The plaintiff, 
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the owner of record, brought an action to quite title. The court 
ruled in favor of the plaintiff holding that the "Certificate of 
Sale" did not give the purchaser color of title. 
The purchaser of the tax certificate merely had a lien on the 
property until such time as he turned it in for a deed. 
This Oklahoma case relied on two Utah cases. SALT LAKE 
INVESTMENT CO. v. FOX, 32 Utah 301, 90 P. 564 and BOZIEVTCH v. 
SLECHTA, 109 Utah, 373, 166 P2 239. Both of these case held that 
where a holder of a certificate of sale occupied the land his 
possession was adverse to that of the record owner. 
It is clear that in the case presently before this court the 
respondent merely has the rights of a lienholder and that the 
appellant is not in adverse possession of the property. 
All of the law relied upon by C.J. S. and Am Jur is older law 
as there are few if any recent cases dealing with this issue. 
This absence of current law can be explained on both the basis of 
time and economics. 
Since at least 1954 the U. S. Statutes dealing with this issue 
provide for a short redemption period. When enacted in 1954 26 
U.S. 6337 provided for a redemption period of one year. In 1966 
it was amended to provide for a redemption period of 120 days. In 
1982 it was again amended to provide the current 180 day 
redemption period. By the time a case has moved through the lower 
courts to the final decision of a court of appeals the redemption 
statute has run and the issue has become moot. 
These cases are not normally economically reasonable. If the 
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taxpayer has equity and apparent ability to redeem the property 
the purchaser of the property will either receive 20% per annum 
interest on the redemption or will receive property with some 
equity at the expiration of the 180 days. This is the situation 
in this case. On the other hand if the taxpayer has no equity in 
the property and no ability to redeem the property he is going to 
vacate the property without spending further funds for useless 
litigation. 
The most recent case found which deals with the taxpayer's 
right to retain possession under the federal statutes is LOWE V. 
CITY OF ATLANTA, 145 E.2d 534, 221 Ga. 477.(1965) This case 
actually dealt with the issue of the reattachment of liens after 
redemption but the dicta of the case makes it clear that this 
court did not believe that the holder of a "Certificate of Sale" 
obtained any rights of ownership. 
It is clear however that if the Utah Supreme Court were to 
decide this issue it would hold that the taxpayer maintained the 
rights of ownership under a "Certificate of Sale." Prior to 1991 
the statutes of Utah dealing with tax sales provided for the 
issuance of a certificate of sale. See for example UCA 59-2-1344 
(1987) which provides: "When any sale is made the sheriff gives 
to the purchaser a certificate of sale upon execution, and files 
a duplicate of the certificate with the county recorder and the 
county auditor." 
In discussing the taxpayer's rights under this type of statute 
the Utah Court has said that tax statues are to be strictly 
10 
construed in the benefit of the taxpayer• PAGE V. McAFEE, 487 .2d 
861, 26 Utah 208. (1971) " The courts of this state have always 
been jealous of the rights of land owners to maintain their title 
unless and until the taxing authorities comply strictly with the 
law as written." MECHAM V. MEL-O-TONE ENTERPRISES, INC., 464 P.2d 
392, 23 Utah 403 (1970). 
The Utah Court has consistently held that during the period of 
redemption following the issuance of a "Certificate of Sale" the 
taxpayer has continued to hold the rights of ownership. PAGE V. 
McAFEE, supra.; MECHAM V. MEL-O-TONE ENTERPRISES, INC. , supra; 
SHELLEDY V. LORE, 836 P.2d 786, Ut. Sup. Ct. # 900074. (1992); 
SALT LAKE HOME BUILDERS ,INC.V. COLMAN,518 P.2d 165, Ut. Sup. Ct. 
# 13387. (1974) 
This court must rule that the respondent cannot evict the 
appellant until such time as the respondent has title to the 
property. 
IV 
IN A CASE OF FIRST IMPRESSION IT WOULD BE UNFAIR FOR THIS COURT 
TO EVICT THE APPELLANT DURING THE REDEMPTION PERIOD WHEN THE 
APPELLANT HAS COMPLIED WITH THE COURTS PROTECTIVE ORDER. 
The original emergency hearing of the case was held on July 
11, 1994. At this time the court ordered the appellant to file a 
counter bond. The appellant timely filed this bond. The 
appellant was ordered to continue to make the mortgage payment 
and pay the homeowners fee. The appellant has made all of the 
protective payments in the form of the mortgage payment and 
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homeowner fees and will continue to make the same until the 
property is redeemed or the redemption period expires. The 
respondent is protected by the appellant's bond and the 
protective payments. 
It would be unfair and a violation of equity for this court to 
evict the defendant. 
CONCLUSION 
Rule 69 of the Utah Rules of Civil Procedure do not apply to a 
sale of property by the Internal Revenue Service. The respondent 
is receiving rent from the appellant in the form of the 
appellant's payment of the mortgage and homeowners fee and 
respondent is not entitled to evict the appellant during the 
redemption period. Appellant respectfully request this Court 
reverse the decision of the Circuit Court and grant the appellant 
the right to occupy the property for the period of redemption. 
DATED this 9th day of November 1994. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 9th day of November, 1994, a 
true and correct copy of the foregoing Appellants Brief and the 
Certificate of Appellant Regarding the Transcript, was hand 
delieverd to council for the respondent at the following 
address: 
James H. Deans 
440 South 700 East - #101 
Salt Lake City, Utah 84102 
/ / S / 
<xf_ 
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Pla int i f f 
^700 East - #101 
City, Utah 84102 
Xfelephone: 575-5005 
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CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY/ SALT LAKE DEPAR1WENT 
LYLE WARNER/ 
vs. 




Civil No. 940008283CV 
i Judge: Reese 
The above-named parties by and through their counsel held a telephone 
conversation with Judge Robin W. Reese on September 9, 1994 at which time counsel 
agreed to enter into a Statement of Stipulated Facts and resolve the matter as set 
forth below: 
1. That the trial set for September 13/ 1994 was stricken. 
2. That by September 16/ 1994 both parties will file Memorandum 
supporting their position for a summary judgment in their respective favor. 
3. That by September 23/ 1994 either party may file a Reply Memorandum. 
4. That the matter will be submitted to the court for decision on 
September 24, 1994. 
5. That the following facts are stipulated: 
a) That plaintiff was the high bidder at a public auction sale on June 
15/ 1994 conducted by the Internal Revenue Service for the property that is the 
subject of this property. 
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b) That plaintiff was given a Certificate of Sale from the I.R.S. and 
Will be entitled to a deed upon the expiration of the redemption period if the 
property is not redeemed. 
c) That defendant has 180 days from the date of Sale to redeem the 
property as provided by law. 
d) That plaintiff is not seeking to terminate defendant's rights of 
redemption but simply his right of occupancy. 
e) That on June 30/ 1994 defendant was given a Notice purporting to 
terminate his rights of occupancy. 
f) That defendant claims he should have the right to occupy the property 
until the redemption period has passed. 
g) That defendant is making interim protection payments as ordered by the 
Court consisting of mortgage payments and condo fees during the pendancy of this 
action. 
h) That defendant has posted a $1,000.00 counter-bond. 
#"-N // 0-% i/^y 
H. DEANS 
rney for Plaintiff 
J. DOUGLAS KINATEDER 
Attorney for Defendant 
J. DOUGLAS KINATEDER - #1814 
Attorney for Defendant 
2040 East 4800 South, Suite 204 
Salt Lake City, Utah 84117 
Telephone: (801) 277-2204 
CIRCUIT COURT, STATE OF UTAH 




RODNEY LAMAR BISHOP, 
Defendant. 
1 AFFIDAVIT IN SUPPORT OF 
1 MOTION FOR SUMMARY 
1 JUDGMENT 
1 Civil NO.940008283CV 
I JUDGE REESE 
AFFIDAVIT 
STATE OF UTAH ) 
) ss: 
SALT LAKE COUNTY ) 
Comes now R. La Mar Bishop and after being duly sworn on oath 
deposes and says as follows: 
1. On or about May 5, 1994 the Internal Revenue Service 
served me with a notice of seizure for the property at 4900 South 
1740 East Salt Lake City, Utah. 
2. On or About May 12, 1994 the Internal Revenue Service 
served me with a "Minimum Bid Worksheet." 
3. On or about May 20, 1994, the Internal Revenue Service 
served me with a notice of "Public Action Sale". 
4. The "Minimum Bid Worksheet" attached to the Objection to 
plaintiff1 Bond is identical to the "Minimum Bid Worksheet" 
served on me on or about May 12, 1994, and attached to the notice 
of "Public Action Sale" served on me on or about May 20, 1994. 
5. The "Minimum Bid Worksheet" clearly shows that the amount 
to be assumed by the buyer was the mortgage balance as of April 
1, 1994. 
6. Since April 1, 1994, I, through my wife Mary A. Kearney, 
have made mortgage payments for April, May, June, July, August 
and September. 
7. My wife and myself have also paid the Condominium fees 
since April 1, 1994. 
8. Based upon my knowledge of the rent being paid for 
identical condominium units in the complex the fair market rental 
value of the unit is $ 700.00 to $ 750.00 per month. 
9. The total amount of the monthly mortgage payment and 
homeowners fees being paid by the defendant is $ 848.00 per month 
and exceed the fair rental value of the property by $ 100.00 to 
$ 150.00 per month. 
Dated this 16th day of September, 1994. 
R. La Mar Bishop 
